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PROHIBITED BEHAVIOUR ORDERS BILL 2010 

Second Reading 

Resumed from 18 August. 

MR C.C. PORTER (Bateman — Attorney General) [12.09 pm] — in reply: Before that short break, I had 
been speaking on a fourth point, which was the contention that had been raised by members opposite that a 
similar system in the United Kingdom, albeit not precisely the same, had been axed. We had established that that 
was completely incorrect. Indeed, much was made by members opposite that somehow those parts of the system 
in the United Kingdom that are similar to what is proposed here do not work or that there is public discontent 
with them. I was interrupted at the stage of reading a short piece from a retired judge in the United Kingdom in 
which he said — 

The one truly positive addition to the sentencer’s armoury was an amendment which became known as 
a Crasbo.  

That is a prohibitive behaviour order very similar to that which we are placing into this jurisdiction — 

This was an Asbo made as part of the sentence for a crime. It was easier, quicker and cheaper to obtain, 
relying mainly on the present offence and previous convictions.  

… 

Persistent offenders, who commit no major single offence, but who over a period imprison their 
neighbours in their own homes, have to have it spelled out that they risk a custodial sentence for the 
next offence, no matter how minor.  

One has only to look at the situation in the United Kingdom to realise that although there is a diversity of opinion 
about the wisdom or otherwise of the ASBO system, it does have significant support. When Home Secretary 
Theresa May announced a review of the system in the United Kingdom, the Leicester City Council said in a 
statement that ASBOs were a useful tool. It asked whether they were being used enough and, if they were being 
breached, whether the individuals concerned were being dealt with quickly enough. The police in the United 
Kingdom said that the CRASBO system represents a culmination of a number of low-level criminal offences that 
were disrupting communities and blighting everyday life for a number of people. Further, they said that it is an 
effective way of responding quickly to tackle antisocial behaviour in recognition of the distress and disruption 
being caused by an individual. No doubt we will have an opportunity to speak about those sorts of statements 
further during the consideration in detail stage. The idea that the system has been axed is incorrect. The idea that 
the only view that exists in the United Kingdom is that the system is not working is incorrect. That can easily be 
borne out when a simple assessment of the debate in the United Kingdom is raised.  

That brings me to the fifth point—again, it was made by the member for Mindarie—that we are in “uncharted 
territory” and that not even Britain was prepared to run a government internet site. The member for Mindarie 
said that publication in Britain was localised only in the United Kingdom. His significant objection was the idea 
of online publication. He asserted that that did not happen in the United Kingdom. Again, that is completely 
factually incorrect. The United Kingdom system has significantly wider publication rules than those that have 
been proposed with this bill. They have constant publication on websites that are administered by the police, 
local government and the Home Office. That is just the way in which the system works.  

I will spend a bit of time on the issue of publication. Again, we will no doubt debate this further during the 
consideration in detail stage. In determining whether this is something amazing or extraordinary, let us look at 
the system as it applies to adults. The fact is that when an adult is convicted of a criminal offence in court, the 
good men and women of the media can report that conviction—except in the most unusual circumstances—so it 
goes into the public domain and it is in the public domain forever. That is the nature of the system. I take issue 
with the contention of the member for Fremantle and the Aboriginal Legal Service that somehow these 
provisions will breach United Nations documents. The fact is that we are a signatory to the same documents to 
which the United Kingdom is a signatory. Indeed, it is a signatory to significantly more documents than we are 
with respect to the European Convention on Human Rights. Such a case has never been brought; indeed, when 
one looks at the case law in those jurisdictions, particularly in the United Kingdom, what becomes evident is that 
the prevailing judicial view is that, as we propose here, these are civil orders. Yes, they are based on criminal 
convictions, but the United Nations Convention on the Rights of the Child provides for secrecy or privacy in 
criminal processes. That is not this situation. I put it to the member for Fremantle that that is a correct 
interpretation; if it was not, someone who believes as the member for Fremantle believes would have tested it. It 
has never been tested. We have never had a situation similar to the one involving Queensland’s Dangerous 
Prisoners (Sexual Offenders) Act in which there was complaint about its provisions. That has not occurred. The 
idea that the provision that I spoke about in the Convention on the Rights of the Child somehow automatically 
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bars all publication with respect to juveniles is, again, quite wrong. That is one of the reasons that this debate has 
been conducted in a fashion that is not entirely accurate.  

Section 36A(2) of the Children’s Court of Western Australia Act 1988 provides that there may be publication 
concerning the criminal proceedings of a child upon application to a court. The court is to have regard to — 

(a) The age, safety or well-being of the child.  

(b) The safety or well-being of a person other than the child.  

(c) The safety of the public or the protection of property.  

(d) The public interest in the apprehension of escapees for the purpose of returning them to lawful 
custody.  

(e) The public interest in the prevention or detection of a crime.  

Those provisions already exist. What we are saying is that, to the extent that we envisage publication under this 
system, it refers to people who meet a very high threshold of terrible behaviour over a period. Even then—I 
understand that the member for Fremantle may not like this provision—it has been drafted very cautiously. 
Ultimately the court has the discretion at large to determine whether or not such publication should occur and it 
can make that order at any time. After a PBO has been given, if something arises that indicates that the 
publication is not appropriate or is in an inappropriate form, the parties to the proceedings—that is, the state of 
Western Australia or the person who is the constrained person—can make application to the court to have that 
publication removed. Again, the idea that it is out there forever in the most extreme circumstances where it will 
be used to incite racial hatred, vilification and other offending is prevented both by the terms specifically of this 
legislation and other provisions of our criminal law that prohibit conduct intended to incite racial animosity and 
harassment and general incitement to other offending provisions.  

Ms A.S. Carles: Are you suggesting that the offender gets legal advice, goes to court and has to make an 
argument to have that publication removed? Where will a kid in a remote community get the funds to do that? 
How on earth can he access that kind of justice?  

Mr C.C. PORTER: Because it occurs at the time of conviction when they are represented anyway. They are 
represented as a matter of fact at that stage. There is significant expenditure through the commonwealth and state 
governments to ensure through the ALS and Legal Aid that such people are represented. There will be plenty of 
time to discuss this during consideration in detail.  

Question put and a division taken with the following result — 

Ayes (27) 

Mr P. Abetz Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter 
Mr F.A. Alban Mr J.H.D. Day Mr R.F. Johnson Mr D.T. Redman 
Mr C.J. Barnett Mr J.M. Francis Mr A. Krsticevic Mr A.J. Simpson 
Mr I.C. Blayney Mr B.J. Grylls Mr W.R. Marmion Mr M.W. Sutherland 
Mr T.R. Buswell Dr K.D. Hames Mr P.T. Miles Mr T.K. Waldron 
Mr G.M. Castrilli Mrs L.M. Harvey Ms A.R. Mitchell Mr J.E. McGrath (Teller) 
Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan  

Noes (24) 

Ms L.L. Baker Mr W.J. Johnston Mr P. Papalia Mr P.C. Tinley 
Mr J.J.M. Bowler Mr J.C. Kobelke Mr J.R. Quigley Mr A.J. Waddell 
Ms A.S. Carles Mr F.M. Logan Ms M.M. Quirk Mr P.B. Watson 
Mr R.H. Cook Mr M. McGowan Mr E.S. Ripper Mr M.P. Whitely 
Ms J.M. Freeman Mr M.P. Murray Ms R. Saffioti Mr B.S. Wyatt 
Mr J.N. Hyde Mr A.P. O’Gorman Mr C.J. Tallentire Mr D.A. Templeman (Teller) 

            

Pairs 

 Mr I.M. Britza Mrs M.H. Roberts 
 Mr M.J. Cowper Mrs C.A. Martin 

Question thus passed. 

Bill read a second time. 

Consideration in Detail 

Clause 1 put and passed. 

Clause 2: Commencement — 
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Mr J.R. QUIGLEY: As I speak to this clause, I will inform the chamber of the opposition’s attitude and 
conduct during the consideration in detail stage. We will not move any amendments, but simply invite the 
Attorney General to amend; I anticipate what the response might be, but I do not wish to hold this Parliament up 
with division after division on our particular objections. 

My first concern is about clause 2(b). The Attorney General recently said that there are many safety valves that 
can be applied before a prohibited behaviour order would be issued. He referred specifically to clauses 9 and 19. 
Without going to those particular clauses and speaking generally, clause 2(b) seems to give the Attorney General 
an open chequebook; in other words, this bill is presented as a package containing safety clauses, but once the 
legislation passes through this chamber, there is no requirement upon the Attorney General to proclaim it as a 
whole. The opposition sees this as a danger in that the Attorney General could proclaim the commencement 
dates for all of the act, but not proclaim clauses 9 or 19; I use those clauses only as an example. To what purpose 
does the Attorney General seek to be able to proclaim parts of the legislation on some days, but fix another 
commencement date for different provisions? Does that not leave open the potential for there to be some 
exposure, if the cabinet decides to not proclaim a particular section? What sections does the Attorney General 
have in mind for separate commencement dates? 

Mr C.C. PORTER: It is a fair question, member. As I understand it, that form of drafting is very much standard 
for the Parliamentary Counsel’s Office. I understand that it is to anticipate the possibility of a situation in which 
some parts of the act come in later than others, but all I can say to the member is that the clear intention here, as I 
understand it, is that all of the act will be proclaimed as a whole. 

Clause put and passed. 

Clause 3: Terms used — 

Mr J.R. QUIGLEY: This is the definition clause. The definition of “adult” is fairly straightforward. The 
definition of “ant-isocial behaviour”, of course, links in with the definition of “relevant offence”, which is the 
second-last definition on page 3. I will ask questions in stages on the definition of “antisocial behaviour”. The 
clause states in part — 

anti-social behaviour, by a person, means behaviour that causes or is likely to cause — 

I will pause there. I came away from the briefing with the understanding that the “or”, as in the Interpretation 
Act, is disjunctive and that there are two tests in this initial sentence. One is that “antisocial behaviour, by a 
person, means behaviour that causes—I interpolate, in parenthesis, “actual”—or is likely to cause”. Does the 
Attorney General agree that, as drafted, that sentence includes a subjective or, in the alternative, an objective 
test? 

Mr C.C. PORTER: At law, as the member realises, sometimes the clarity between what is a subjective or 
objective test is imperfect, and some tests are possessed of both objective and subjective qualities. This clause 
has taken a formulation quite similar to the formulation of the UK legislation. I understand that the judicial 
interpretation in the UK, which would likely be followed here, contains both an objective and subjective 
element. 

Mr J.R. QUIGLEY: Is it not true that, upon an application, to get over this step the prosecution would merely 
have to show that there was a person who says that he or she felt alarmed or distressed? 

Mr C.C. PORTER: It would depend upon the circumstances. It may be that there is an application for a PBO at 
the time of sentencing against someone in circumstances in which there is no person available to testify to their 
subjective view as to how they felt because of the offending that is sought to be used to trigger the PBO. 
Nevertheless, in those circumstances, the court would be asked to consider whether or not the offence was an 
offence of antisocial behaviour—that is, one that is likely to cause harassment, alarm, distress or fear to one or 
more persons or to any persons. It would not necessarily be the case that the person would need to be in court 
testifying to the fact that they had felt alarm, distress, humiliation or fear, but, rather, in the absence of such a 
person, a court would be required to undertake an assessment based on the nature of the offending that is 
presented to it as to whether it fell into that category. 

Mr J.R. QUIGLEY: The Attorney General’s comments are really directed at what follows the disjunctive; that 
is, that the court would be likely to do an assessment as to whether the conduct was likely to cause any of that 
prescribed in paragraph (a).  

Mr C.C. PORTER: Yes, and I think when the member is talking about the disjunctive, he is talking about 
paragraph (b)—“Damage to property”.  

Mr J.R. QUIGLEY: No. I am talking about the disjunctive that causes or is likely to cause. In other words, I am 
saying that in the scenario that — 
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Mr C.C. Porter: It could be either. Either it has caused someone harassment, alarm, distress or fear, in which 
case we would expect that some or other victim was also a witness, and says that the activity caused them such 
things—that is correct and I see what the member is saying—or, indeed, in the absence of such a person, it 
would be incumbent upon the prosecution to prove to the court that the act under consideration was of such a 
character or nature that it was likely to cause such a thing.  

Mr J.R. QUIGLEY: I raise that because in the procedure on the hearing of these matters, the court can accept 
into evidence the evidence of the trial of the substantive offence. If the person on trial of the substantive offence 
said, “X did this and scared the living daylights out of me”—I am using colloquial language there—or 
“concerned me or caused me distress, alarm and whatever”, that would be the witness’s evidence at trial and it 
could be incorporated into the PBO hearing.  

Mr C.C. PORTER: That is quite correct. If there was a witness but the witness in the course of evidence, 
because of the way in which the evidence was delivered, never made a specific reference to how the offender 
was made to feel, it would still be open to the court to make an assessment on that evidence. 

Mr J.R. Quigley: Or is likely to. I accept that. The low threshold is that the court could be satisfied at trial that 
that first sentence is satisfied on the mere assertion, because at trial, apart from perhaps a section 338 offence of 
threat, the reaction is not an element of the offence.  

Mr C.C. PORTER: That is correct. Nevertheless, when the member says “the threshold”, it is the threshold for 
the court determining that it is an antisocial behaviour—which is not the threshold for granting a PBO—but there 
would also have to be a conviction. The member is quite right: it is sometimes the case that the subjective effects 
of the criminality on a victim are irrelevant—in fact, often irrelevant—to the actual fact of determining criminal 
liability.  

Mr J.R. QUIGLEY: Determining whether the person or persons were caused harassment, alarm or distress, 
under the procedural clauses, which we will come to later, is determined on the balance of probabilities.  

Mr C.C. Porter: Yes.  

Mr J.R. QUIGLEY: I am a bit nervous about moving on because once we move on, we cannot come back to 
this particular definition but there are other matters — 

Mr C.C. Porter: Given your views about this legislation, I am happy to give you as much latitude as you want, 
within reason, as to the way in which the act intersects with itself.  

Mr J.R. QUIGLEY: Okay. We get to that again in “relevant offence” and later on in clause 8. I wanted to make 
sure I had covered all stops.  

Any offence that causes those reactions subjectively in a person could qualify as a relevant offence.  

Mr C.C. Porter: Yes.  

Mr J.R. QUIGLEY: That would be without the requirement for the court to determine whether that person’s 
alarm, fear or distress was the alarm, fear or distress of a reasonable person rather than the alarm, fear or distress 
of a witness.  

Mr C.C. PORTER: The court would have to find that there was an offence. The person would have to be 
convicted. The court would either have to determine, in the absence of someone giving some evidence as to how 
they felt, that it was the type of offence for which a conviction has been recorded that was likely to cause 
harassment, alarm, distress or fear. In the absence of that, they would have to be assured that there was a person 
who actually did subjectively feel alarm, distress, fear or humiliation.  

Mr J.R. QUIGLEY: I want to move on to other definitions. I do not know whether any other member wants to 
touch on this particular definition. I will go down the list of definitions. “Commissioner of Police” is pretty 
straightforward, as are “constrained person”, “firearm” and “firearm licence”. I now move to “hearing notice” at 
the foot of page 2 of the bill. “Hearing notice” means a notice in writing that specifies the date, time and place of 
a hearing. I can see difficulties here procedurally and with resourcing. Under clause 5 of the bill—I have not yet 
left clause 3—the application for a PBO is made after conviction but prior to sentence. The court will not always 
be able to proceed to hear the PBO on the same day. I have practised a lot in the courts and I am sure the 
Attorney General has appeared in what is called the “arrest court”, the Magistrates Court, on any given morning 
where the list goes for page after page, and many antisocial offences come through. After a person pleads guilty, 
the prosecution may say, in relation to this person, that it will be applying for a PBO. That might then have to be 
put off to another hearing because there would not be the capacity for the person to hear it in that arrest court.  
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Mr C.C. PORTER: Jumping ahead but as it relates to the definition, the prosecutor may make an application at 
any time after the court has convicted the person and before sentencing. That is the application. It enlivens the 
process. The court may make the PBO after sentencing as long as the application — 

Mr J.R. Quigley: So it has to make it after sentencing.  

Mr C.C. PORTER: Yes, that is right. That may occur within some distance after sentencing. The application 
has to be made by the prosecutor—police or DPP—in between conviction and sentencing. It has to be made at 
the time of the conviction being entered.  

Mr J.R. QUIGLEY: Presumably, if there are going to be PBO hearings, these will have to be put off to another 
day out of the arrest list, practically. 

Mr C.C. PORTER: I am not envisaging that that would be the case. That may be the case in some 
circumstances. The point the member is making is: what is the hearing notice, given that the application is made 
at the time of conviction? The hearing notice, which I imagine would be determined in its form by regulation and 
agreement of the court, is going to be the forewarning that at the time of the conviction an application may be 
made and argued at some point. Of course, a range of materials go out to an accused person prior to the person’s 
conviction. I am not certain that this will present insurmountable procedural difficulties but obviously this is a 
procedural fairness clause that requires the prosecution to give notice to the person that it is going to make the 
application in accordance with clause 5. 

Mr J.R. QUIGLEY: The prosecution does not have to give that notice prior to the person actually being 
convicted, does it?  

Mr C.C. Porter: That determines what is meant by the PBO proceedings.  

Mr P. PAPALIA: I have to admit that my head is hurting listening to these two lawyers discuss the detail of the 
legislation.  

Mr C.C. Porter: The member had better take a Panadol!  

Mr P. PAPALIA: Please forgive me: I am an old diver; I am not at all qualified in law!  

I return to the definition of “antisocial behaviour” under clause 3, “Terms used”. I am not sure that this is the 
right time to discuss this issue, but I have made it very clear that I am sceptical as to the Attorney General’s 
motivation behind introducing this legislation. Beyond the fact that the Attorney General has introduced it, I am 
sceptical specifically of the timing at which it has been introduced. This legislation was referred to in the 
government’s 100-day plan prior to the last election. It was considered to be a priority. I know the Attorney 
General had a significant list, and this was one item on that list. The Attorney General’s second reading speech 
referred to this as a key Liberal commitment prior to the last election. I see that he is fulfilling that commitment; 
I acknowledge that. I refer to a document that was released by the Liberal Party prior to the last election. It 
provides examples of the types of offences or types of behaviour that may be considered antisocial. As I said, I 
am not sure that this is the appropriate time to discuss what behaviour is considered “antisocial”. When the 
Attorney General and Premier discuss antisocial behaviour, it is all about graffiti and repeat offenders—the most 
offensive being reviled by the community. I note that the government’s policy paper titled “Protecting Our 
Community — Prohibited Behaviour Orders”, that was distributed widely by the Liberal Party prior to the last 
election, authorised by Ben Morton and no doubt written by the Attorney General, lists a number of things, a 
couple of which are verbal abuse and noise nuisance. These are not necessarily the types of things that the 
Attorney General refers to when he discusses the matter in the media and in the public arena on radio. I want to 
explore that a little.  

Having suggested to the public that that is the sort of thing that will be considered antisocial behaviour, what 
degree of verbal abuse does the Attorney General consider will become the subject of this type of legislation? 
From what I could gather from the previous conversation, which was at a higher level of intellect perhaps than 
mine, different people have different beliefs and expectations, or are likely to assume things to be more offensive 
than others. I have been offended by slogans that people have worn on T-shirts. I have been offended by stickers 
on cars that I have pulled up behind at lights that say “F- Off — We’re Full!” Where is the line drawn? What sort 
of behaviour are we talking about? Is it flexible enough to change over time so that it will have more of an 
impact on society than perhaps the public assume at this stage? I have listened to the Attorney General and the 
Premier sell it under the guise of targeting only the worst possible offenders.  

Mr C.C. PORTER: Yes; I understand the question. It is a fair and obvious question. I have a couple of 
preliminary matters. With respect to the timing, I wrote that policy document, with some assistance from my 
staff at the time. It is a rather long and detailed document. I did not write the 100-day plan. The bottom line with 
the timing is that I could not deliver a document of this complexity and seriousness in that time. I may not 
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dissuade the member from any views he might have about the strategic timing of this, but this was just as quickly 
as I, my office and the drafters could do it. The member has his views about the government’s —  

Mr P. Papalia: I thought it was nice timing to link into the letterbox mail-out from the federal Liberal Party 
saying that we are soft on crime. Do not worry about it; it is an aside.  

Mr C.C. PORTER: The federal election has had zero impact on anything that I have done in terms of my own 
legislative agenda. 

Ms M.M. Quirk: That is not what Michael Keenan says!  

Mr C.C. PORTER: I think he is an excellent candidate, I will put that on the record here—and a close friend.  

I might preface this by saying that whenever a detailed policy document is put out like the one put out by the 
Liberal Party and me, and endorsed by Ben Morton, one obviously runs the risk that some ultimate form of 
legislation is going to differ from that document. There are a number of differences from that document to this 
ultimate form. I think the member for Kwinana made some point that the government might argue that we have a 
mandate for this legislation. I believe very much that we do. I think the member for Kwinana might have levied 
some moderate criticism that we did not give enough detail to people about what we intended to do. This is an 
incredibly detailed document. There have been some divergences. In fact, I will note a couple of them for the 
member. The PBO will apply to people aged 16 years and above. The age limit was lower in the policy 
document. The penalty structure is slightly different. As to what therefore constitutes “antisocial behaviour”, we 
have left that in the legislation very much open to the discretion of the court based on a very broad test that we 
have established in the bill.  

With respect to those two things stated in the policy document, “verbal abuse” and “noise nuisance”, it seems to 
me that the latter is far less likely to constitute antisocial behaviour under this bill than the former—“verbal 
abuse”. That is because each of those behaviours would have to be part of convicted criminal offending. There 
are certain criminal offences that relate to verbal abuse or bad language, disorderly conduct and the like. It seems 
to me likely that the types of things that would result in a disorderly conduct charge in terms of verbal abuse and 
noise nuisance are the things that we regularly see contributing to disorderly conduct charges. I take the 
member’s point: there are varying standards. However, I am saying that it would depend upon the criminal 
conviction at first instance. It must be a criminal conviction. That is the first standard we have to reach. What 
type of noise nuisance gives rise to a successful prosecution in the courts for disorderly conduct? Relatively 
serious noise nuisance, I would say. That is based on my own experience and observation.  

Mr P. PAPALIA: I will pursue that a little. Verbal abuse that results in a disorderly conduct charge could 
conceivably involve somebody who does not have a very large vocabulary, who finds it almost difficult to speak 
a sentence without swearing or using words that might not be acceptable to the majority of the population. In 
some cases, that may be the result of a person’s mental capacity not being of a standard that would be considered 
suitable for that person to engage in a normal conversation. I can conceivably foresee a scenario in which police, 
after declaring an area, decide to stop and search people entering that area. They may encounter somebody who 
cannot speak a sentence without swearing. I have met people who have great difficulty engaging in 
conversations without swearing, but who do not normally go out and abuse police. There are a lot of them in the 
military. Beyond that, there are people in society who have a very limited vocabulary and who also have a 
different set of standards: they consider that some words that most people would not normally use in 
conversation are just part of their vocabulary. I have heard mothers swear at their children, which horrifies me, 
but they do it. That is because that is their normal language. Their normal language involves the use of words 
that would be considered verbal abuse. The sorts of words used I would never use towards a child, but I have 
heard mothers say those sorts of things. Who knows whether those mothers were under the influence of drugs or 
alcohol at the time, or were of a diminished mental capacity or mentally disabled in some way? How does the 
Attorney General propose the restraining of the application of these laws so that we do not just aim at 
criminalising a lot of people who might not otherwise encounter the police in a negative fashion? The Attorney 
General conceded in his interview on Stateline that this legislation is designed to criminalise behaviour that is 
not otherwise criminal. I am just talking about the definition now. I am a bit worried that the definition itself 
seems so vague that we may be entering a path that we do not really want to enter. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 5894.] 
 


